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	EGIL –  Expert Group on Information Law

Meeting: The Hague 4 February 2010

Koninklijke Bibliotheek, Prins Willem-Alexanderhof 5.

   9.00 - 15.30     EBLIDA EGIL meeting.

16:00 - 19:00     Joint EGIL with CLM 

	DRAFT Minutes




Present:

Toby Bainton, Frode Bakken, Emilja Banionyte, Michele Battisti, Harald von Hielmcrone, Wilma Mossink, Harald Müller, Kjell Nilsson, Ben White, Joanne Yeomans.
Apologies for absence: 
Núria Altarriba, Jennefer Aston, Pekka Heikkinen, Christian Recht, Jerker Ryden, Jorge Resende, Barbara Szczepanska, Barbara Stratton.
Agenda
1. Approval of the Agenda
2. Approval of the minutes from the meeting of 29 September 20009, in London. 
3. Updates: 

a. Meeting with FEP / Toby

b. Meeting with Tilman Lüder / Toby &. al.
c. Orphan Works hearing / Joanne and Ben  
d. Content Online Consultation / Toby 
e. WIPO developments / Harald

f. Google Book Settlement. / ?

g. Comunia Public Domain Manifesto

h. ACTA

i. JURI

4. EGIL Action Plan
a. Strategic long term issues
b. Prepare meeting with Commission and Parliament 
c. Practical issues to be raised with policy makers 
d. Marketing / advocacy
e. Co-ordination with related organisations 

5. Any other business 
6. Next meeting
​​
Outside the Agenda Toby informed the group that he would retire after the summer and therefore he would stop as chairman of EGIL in May in connection with the EBLIDA Council meeting in Helsinki. He would recommend to the Executive Committee that Harald von Hielmcrone be appointed the new chairman. If anybody had misgivings concerning this choice he would appreciate being informed during the day.

1. Approval of the Agenda

Approved with the addition of 3 g – i.
2. Approval of the minutes from the meeting of 29 September 2009, in London. 

3)  EGIL strategy: Are there other organisations relevant for alliances or collaboration? It should be noted that eIFL and ENCES - European Network for Copyright in support of Education and Science were also mentioned
3. Updates

a) Meeting with FEP / Toby

Toby summarized the results of the meeting with FEP:
· The aim was to see, whether we could agree on criteria for the use of orphan works in relation to mass digitisation projects.

· It became clear that the FEP wished to restrict any agreement to books only (not journal articles or other types or works).
· ARROW searches should be decisive for deciding whether a book could be considered orphan or not.

· The legal solution should be left open. This should be left to national legislation in Member States.
· FEP imagined that collecting societies might authorise use and indemnify libraries for claims made by authors who could turn up.

Kjell opened a long discussion whether it is at all relevant to define orphan works in relation to mass-digitisation projects. 
The point of digitising books or other types of works is to make them available to the public via the internet. The making available to the public would need a licence agreement anyway, and then it would be irrelevant whether the works are orphan or not. (cf. the Google settlement, where the division is out of print or not out of print.)
Ben pointed out that the problems with the licence solution are primarily

· that the collecting societies in some countries have no remit for authorising use of works, or

· rights owners may not be represented by any collecting society.
In UK a dual system is proposed: The Secretary of State will grant a licence to either existing collecting societies or other bodies who wish to apply for a licence from the Sec of State., Specified, yet to be established criteria will have to be met by any collecting body or body that applies to the Sec of State.
Toby summarized the position towards FEP’s proposal:

· It is tempting to accept ARROW searches as criteria for defining orphan works even though we can foresee that ARROW will not be a sufficiently comprehensive database
· He had misgivings concerning a joint statement. The MoU on (individual) orphan works had been quoted by the publishers as indicating our agreement about criteria for diligent searching for the right holders of orphan works in all kinds of circumstance, although we had at the time insisted that our agreement extended only to cases where individual works were proposed for digitisation.  Quoting the MoU, without mentioning the restrictions on our agreement, misrepresents our position.
· He concluded, that if we make any agreement with FEP it should be time limited and we should have reasonable guarantees that Arrow searches should be at low cost. ARROW would be a monopoly and might set unreasonable prices.

b) Meeting with Tilman Lüder
Se the Report made by Toby and Joanne attached to these minutes.

Toby emphasized the need for short and clear statements of our wishes.

c) Orphan Works Hearing

Joanne found that the hearing was biased in favour of rights holders’ organisations, and that authors where hardly represented. We recommended an exception. This was opposed by the rights holders.

d) Content Online Consultation
Toby found it interesting that Directorates for Internal Market and Information Society seem to agree now.

e) WIPO developments
Harald v. H. informed that Exceptions and Limitations in favour of the blind and for libraries are now on the WIPO agenda. Should EBLIDA be more active there? When Teresa Hackett was director she had cultivated WIPO, but after that period EBLIDA had focussed on EU and left WIPO to IFLA. Conclusion: the extent that recourses allow EBLIDA should be active in matters of library interest.

f) Google Book Settlement.

Frode informed that Janice Pilch had made an excellent review of the whole case at the Nordic Copyright Conference in Oslo February 1st 2010. A power point version is available here: (Not so easy to find.)
http://www.norskbibliotekforening.no/article.php?id=2297&p=
Michele informed that there are discussions between Google and National Library of France but no agreement for the moment and that a report (called Zelnik report) has been published in January 2010 on this topic. As regards the agreement between Google and the Library of Lyon, this agreement has been communicated to the public.
There was some discussion. Frode was negative and Kjell was positive to Google settlements.
Ben informed that a working group under CENL has prepared a letter on principles for private/public partnerships. This might set the agenda for the Comité de Sages set up under Information Society supported by the French Ministry of Culture. He would circulate a paper on the consequences of Google for competition. 
g) Communia Public Domain Manifesto
Wilma wished EBLIDA to sign up to the Public Domain Manifesto. 

Harald v. H. argued that the manifesto was conceptually muddled, in part even nonsensical, and factually wrong in its essential assumptions.

Most members of EGIL wanted to sign.

Toby: Conclusion is that EGIL recommends that EBLIDA signs for political reasons.
h) ACTA
Michele informed that the French Library associations had signed a petition against ACTA. 

Harald M. asked whether Eblida should also protest against ACTA. 

Wilma argued that we ought to wait until we know what we react against.

Toby: We wait.

i) JURI

Ben informed that he had been invited to a fact finding meeting in the Legal Affairs Committee (JURI) to present a library’s view on mass digitisation. Also invited was Google.

Issues had been: Funding, restrictions on the use of digital objects, public-private partnerships, and sponsoring.

Ben will distribute the presentation.

4. EGIL Action Plan

a. Strategic long term issues
The basis for the discussion was the “EBLIDA strategy – skeleton document “prepared by Toby after the last meeting. 

Harald M. urged that “exhaustion of the communication to the public right” be included in the agenda, in order to counter the privatisation of the literary heritage.

There was much discussion. 

Toby summarized, that considering our resources we have to focus on the most important:
· Orphan Works (Is on the EU agenda, and we have to be active if we want influence the result.)
· Exceptions must not be eliminated by contract or by Technical Protection Measures. (Important to bring forward every time legislation may be altered, e.g. WIPO and EU.)
· The term of protection. No copyright term should be extended without compelling reasons. (May be taken up by the Spanish presidency)
· Data-mining should not be restricted by law, and private contracts should not restrict data-mining. (Important new area, where we may have influence if we are well prepared and can take initiatives.)
b. Prepare meeting with the Commission and Parliament
Ben urged that we prepare meetings with Commission and members of Parliament. We need to have our demands described clearly. There is a need to 

· Prepare documents

· Send it to people

· Talk to people

· Documents to the Commission must be factual and detailed. 
· Documents to MEPs should be short and clear: What we want and what we ask them to do. (Preferably in “one-liners”.)
Kjell stressed the importance of strategic documents in the form:
· Goal

· Method

· Action

We could use Kjells Granada paper as model.
The conclusion was that Toby, Ben and Joanne focus on Orphan Works, and prepare two sets of documents. For the commission and for MEPs.

Harald v. H. and Kjell prepare new strategy documents on the subject prioritised.

5. Any other  Business

Toby informed the group that nobody had voiced any misgivings as to the recommendation for a new chairman.  He would mention this to the President of EBLIDA to help the Executive Committee in their formal appointment of a new chairman.
6. Next Meeting

Helsinki, May 6, 2010.

Harald von Hielmcrone

EBLIDA delegation to European Commission, DG Internal Market 

(Tilman Lüder, Head of Copyright)

Brussels, 29 January 2010

For EBLIDA: Toby Bainton, Harald von Hielmcrone, Joanne Yeomans

Timan Lüder began by listing the possibilities for dealing with the orphan works problem:

(1) an exception with compensation

(2) an exception without compensation

(3) extended Collective Licensing (very complex)

(4) ‘Canadian’ system of State licensing (very complex)

In choosing an option his primary concern was to ensure that the solution operates across the European Union.

The Commission’s talks with right-holder organisations have led to no breakthrough on cross-border solutions.

If an exception proves to be the solution it will need to be presented as an extension of the existing ‘library’ exception because a new exception is politically unacceptable.

An exception with compensation is attractive because some powerful countries, notably France, are passionate about copyright as an inviolable property right with the consequence that a free (exceptional) use is regarded as an unfair expropriation.  It would seem to solve the cross-border problem.

The working model in the Commission’s Copyright Unit is an exception permitting the institutions specified in Article 5(2)(c) of the Directive to reproduce and display (communicate to the public) an orphan work provided that the use is non-commercial and only after they have undertaken a diligent search to seek permission from the right holder and have failed to locate him.

Some libraries, especially national libraries, have entered into agreements with collecting societies assuming that they are legally empowered to represent the right holders of orphan works.  Tilman Lüder noted that in such cases the collecting societies offers an indemnity against civil damages but disclaims responsibility for criminal liability.  He also remained unconvinced of the societies’ legal competence to conclude such agreements.  He expressed doubt about societies’ legitimacy in any future solution t license orphan works unless very similar to works they already license.

Licences on the Nordic ‘extended collective licence’ basic are valid agreement by agreement and the collecting society does not universally represent the authors of orphan works.

No solution should allow a collecting society to represent the right holders of orphan works collectively, because then the collecting societies could claim royalties from any use of an orphan work.  The chance of litigation would be dramatically increased (from the low level of risk of the orphan work’s right holder engaging in litigation).

The EBLIDA delegation cast doubt on the ARROW database to provide help except with current right-holders, because of the lack of incentive to keep it up to date once a work is no longer commercially exploited.

Practical advice to EBLIDA:

Consult/meet Michelle Sutton, in charge of Internal Market affairs in the cabinet of President Barroso, who is extremely publisher-friendly.  Message: libraries do not want to compete with publishers, especially with their digitisations of their back-lists of published works.  Talk to Monsieur Banier (??) and/or Madame Gallo in the European Parliament

Requests to EBLIDA:

Details of Harald‘s example of 300,000 journal articles digitised and only 7000 viewed more than once.  Average cost to a library of digitising one item (in a range of different situations if possible) in order to provide a reality check against fees charged or proposed by collecting societies.  

Kopinor is charging the National Library of Norway 7 eurocents per page pr year per orphan work appearing on the Library’s website.

Examples of complexity in licences.

Data on any charges for comparable licences already in use.  

List of the kinds of orphan works libraries are likely to want to digitise, preferably of a kind that do not threaten publishers’ digitisation of their backlists of previously-published works.

Miscellaneous notes 

Licensing fees can be single lump sum, pay per view, or annual per page (on the basis that display on the internet is a public performance).  The danger with annual fees is that they quickly increase exponentially.

French collecting societies for sound recordings/music insist that orphan works do not exist, that they have every work inventoried: 32 million works in their repertoires.

Under the Rome Convention a performer enjoys rights only in performing a literary or artistic work: technical and sports performances are excluded (also perhaps dialect samples and unscripted interviews)
Toby Bainton and Joanne Yeomans

1 February 2010

